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April 3, 2000

IN RE: DOCKET NO. 2000-040-C — E.SPIRE COMMUNICATIONS/BELLSOUTH
ARBITRATION

COPY OF SURREBUTTAL TESTIMONY OF ALPHONSO J. VARNER FILED ON
BEHALF OF BELLSOUTH HAS BEEN DISTRIBUTED TO:

tef, McDante

Legal Dept. (1)

Exec. Director

4TQ
Manager, Utilities Dept

Audit (1)

Research (I)

Commissioners (7)

pao
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Caroline N. Watson
General Counsel-South Carolina

April 3, 2000

Suite 821
1600 Hampton Street
Columbia, South Carolina 29201
803 748-8700
Fax 803 254-1731

The Honorable Gary E. Walsh
Executive Director
Public Service Commission of SC
Post Office Drawer 11649
Columbia, South Carolina 29211

Re: Petition by E.Spire
behalf of Itself and
South Carolina,
Interconnection with
Inc. Pursuant to the
as Amended
Docket No. 2000-040-C

j (fiQ2iMM/J
o r r ii uo snavlcE coratxlssloN

I

APR 0 5 2000

,1

EE E I V'E
Commununications, Inc. on

its Operating Subsidiaries in
for Arbitration of an
BellSouth Telecommunications,
Communications Act of 1934,

Dear Mr. Walsh:

Enclosed please find for filing in the above-referenced
matter an original and twenty-five copies of the Surrebuttal
Testimony of Alphonso J. Varner filed on behalf of BellSouth
in the above-referenced matter.

Sincerely, S. C. PUBUC SERVICE COMMISSIDN

Cu 77~'u ts,
Caroline N. Watson

ECEIVE':,

EC E I

UTIUTIES DEPAtt »xrc.rt I
CNW/nml
Enclosure
cc: Russell B. Shetterly, Esquire

Florence P. Belser, Esquire
Brad E. Mutschelknaus, Esquire
Mr. Riley M. Murphy
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1 BELLSOUTH TELECOMMUNICATIONS, INC.

2 SURREBUTTAL TESTIMONY OF ALPHONSO J. YARNER

3 BEFORE THE PUBLIC SERVICE COMMISSION OF SOUTH CAR@g4%

DOCKET NO. 2000-040-C

APRIL 3, 2000

SION

7 Q. PLEASE STATE YOUR NAME, YOUR POSITION WITH BELLSOUTH

TELECOMMUNICATIONS, INC. ("BELLSOUTH") AND YOUR
&.c.

BUSINESS ADDRESS.

10

RVICE 00ttttiRE
F

11 A.

12

13

14

d 2I;I.'0

My I Alph I.V . I pl y dhyB IIB th
E i

Director for State Regulatory for the nine-state BellSouth region. My%iklikQPARTIIEIIT

address is 675 West Peachtree Street, Atlanta, Georgia 30375.

15 Q. HAVE YOU PREVIOUSLY FILED TESTIMONY IN THIS PROCEEDING?

16

17 A. Yes. I filed direct testimony in this proceeding on March 24, 2000.

18

19 Q. WHAT IS THE PURPOSE OF YOUR SURREBUTTAL TESTIMONY?

20

21 A.

22

23

24

25

The purpose of my surrebuttal testimony is to present BellSouth's position on

several unresolved issues raised by e.spire Communications, Inc.'s ("e.spire")

v itness's, Mr. James Falvey, rebuttal testimony filed on March 29, 2000.

Since the filing of Mr. Falvey's rebuttal testimony, the Parties have

successfully resolved all but seven of the original 64 issues identified by the

ETUFtbI D
F(

BERAJ ICEI
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Parties. I reserve the right, however, to file a supplemental response, if

contrary to my understanding, these issues have not in fact been resolved. It is

my understanding that the remaining unresolved issues are: Issues 5, 6, 7, 13,

54, 62, and 63.

6 Issue 5 (Att. I H 1.69, 1.92, 1.99, 1.100; Att. 3 H 6.1.1, 6.1.2, 6.1.3, 6.10(i Should

7 the definition of "local traffic" include dial-up calling to modems and servers of

8 Internet Service Providers ("ISPs") located within the local calling area?

10 Q. PLEASE COMMENT ON MR. FALVEY's CONTENTION ON PAGE 6

11 THAT THE MARCH 24, 2000 ORDER ON REMAND OF THE FCC's

12 DECLARATORY RULING BY THE UNITED STATES COURT OF

13 APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT "SHOULD

14 ALTER THE WAY THE COMMISSION ADDRESSES THIS ISSUE".

15

16 A. The D.C. Circuit Court's Order on Remand (Bel! Atlantic Telephone Cos. v.

17

18

20

21

22

23

24

FCC, No. 99-1094 D.C. Cir. Mar. 24, 2000) ("D.C. Circuit's Order") has no

substantive impact on the issue of whether ISP-bound traffic is local or not.

Findings on this subject in the FCC's Declaratory Ruling were not new; the

FCC simply reiterated previous findings. For instance, since 1983 the FCC has

exempted ISPs from the payment of certain interstate access charges. This

exemption was adopted at the inception of the interstate access charge regime

to protect certain users of access services, such as ISPs, that had been paying

the generally much lower business service rates, from the rate shock that would

25
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result from immediate imposition of carrier access charges. See MTS/WATS

Market Structure Order, 97 FCC 2d at 715.

Also, the FCC's cYotice ofProposed Rulemaking, In the Matter of

10

12

13

Amendments to Part 69 of the Commission's Rules Relatin to Enhanced

Service Providers, CC Docket No. 87-215 ("1987 NPRM"), released July 17,

1987, in which the FCC proposed to lift the ESP access charge exemption, is

clearly in keeping witlt the FCC's position on the interstate nature of ESP/ISP

traffic. Paragraph 7 reads:

We are concerned that the charges currently paid by enhanced service

providers do not contribute sufficiently to the costs ofthe exchange

accessfacilities they use in offering their services to the public. As we

havePequentiy emphasized in our various access charge orders, our

14 ultimate objective is to'establish a set ofrules that provide for recoverC

15

17

o the costs o exchan e access used in interstate service in afair,

reasonable, and efficient mannerPom all users ofaccess service,

regardless of their designation as carriers, enhanced service providers,

or private customers. Enhanced service roviders, like acilities-based

19 interexchan e carriers and resellers, use the local network to rovide

20 interstate services. To the extent that they are exemptfrom access

21

22

23

charges, the other users ofexchange access pay a disproportionate

share of the costs of the local exchange that access charges are

designed to cover. (emphases added)

24

25 The resulting order in Docket No. 87-215 (the "ESP Exemption Order"),

-3-
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released in 1988, is further evidence of the FCC's continued pattern of

considering ISP-bound traffic to be access traffic. It referred to "certain classes

of exchan e access users, including enhanced service providers" (emphasis

added). The D.C. Circuit's ruling impacts none of these orders.

6 Q. WHAT ARE THE IMPLICATIONS OF THE D.C. CIRCUIT's DECISION

7 ON THIS ISSUE?

9 A. The D.C. Circuit did not find that the FCC's conclusions were erroneous. In

10

12

13

14

15

16

its decision, the D.C. Circuit recognized that, under the FCC's regulations,

reciprocal compensation is due on calls to the Internet if, and only if, such calls

"terminate" at the ISP's local facilities. The D.C. Circuit held, however, that

the FCC had not adequately explained its conclusion that calls to an ISP do not

terminate at the ISP's local point of presence but instead terminate at a distant

website. It therefore remanded the matter to permit the FCC to explain the

point more fully.

17

18

19

20

21

22

23

24

25

The FCC has already indicated informally that it believes that it can provide

the requested clarification and reach the same conclusion that it has previously

— that is, that Internet-bound calls do not terminate locally. See TRDaily,

Strickling Believes FCC Can Justify Recip. Comp. Ruling in Face ofRemand,

March 24, 2000 (stating that the Chief of the FCC's Common Carrier Bureau

"still believes calls to ISPs are interstate in nature and that some fine tuning

and further explanation should satisfy the court that the agency's view is

correct").
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10

12

13

14

15

Moreover, the FCC has already addressed in a different recent order one of the

primary concerns expressed in the D.C. Circuit opinion. Specifically, the D.C.

Circuit concluded that the FCC had not sufficiently explained in the order

under review why Internet service constituted "exchange access" and not

"telephone exchange service." At the same time the D.C. Circuit

acknowledged that the "statute appears ambiguous as to whether calls to ISPs

fit within 'exchange access'r 'telephone exchange service* and on that view

any agency interpretation would be subject to judicial deference." Order at 15.

The FCC, however, has explained in detail that calls to ISPs of the sort at issue

here constitute interstate '*exchange access" not "telephone exchange service."

Order on Remand, Deployment of II'ireline Services Offering Advanced

Telecommunications Capability, FCC 99-413, 1999 WL 1244007, $ 43 (Dec.

23, 1999). The D.C. Circuit declined to consider that conclusion, however,

because "[t]he Commission... did not make this argument in the ruling under

review."

17

18

19

20

Finally, it is worth noting that the D.C. Circuit expressly stated that

incumbents remain "free to seek relief from state-authorized compensation that

they believe to be wrongfully imposed."

21

22

23

24

25

Contrary to Mr. Falvey's claim, the FCC's Declaratory Ruling was not the

basis for the theory that ISP-bound traffic is largely interstate. This ruling

simply reiterates what the FCC has historically said. The determination of

jurisdiction via end points of communication originated in 1944 and was

-5-
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reaffirmed in 1988, 1992, 1995, 1997 and 1999. The D.C. Circuit Court's

Order on Remand could impact whether states can address this issue. The

FCC's Declaratory Ruling is the only Order stating that states can address this

issue in arbitrations. Indeed, BelISouth has always maintained that such

delegation of authority was inappropriate, and that portion of the FCC's

Declaratory Ruling is still on appeal before the D.C. Circuit. Since the

Declaratory Ruling was vacated there is nothing that authorizes the states to

address this issue.

10 Issue 6 (Att. 1$ I. lilt Att. 3 g 6.8.1/i Should the deJinition of "Switched Exchange

11 Access Service" and "Switclied Access Traffic" include Voice-over-Internet Protocol

12 ("VOIP") transrnissions?

13

14 Q. ARE VOIP TRANSMISSIONS OUTSIDE THE DEFINITION OF

15 SWITCHED ACCESS TRAFFIC AS MR. FALVEY CONTENDS ON PAGE

16

17

16 A. No. Mr. Falvey incorrectly assumes that VOIP transmissions are not included

19

20

21

22

23

24

in the definition of switched access traffic. To the contrary and consistent with

the FCC's definitions, "Access Service" includes services and facilities

provided for the origination or termination of any interstate or foreign

telecommunication. See 47 C.F.R tt 69.2(a). Long distance

telecommunications transported via VOIP transmissions, or any other

technology, constitute switched access traQic. Clearly, VOIP transmissions are

25

-6-
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1 included within the FCC's definition unless the FCC acts specifically to

2 remove such transmissions.

4 Issue 70 1.113/t Should e.spire's local switch be classified as both a tandem and

5 end office switch for purposes ofbilling reciprocal compensation?

7 Q. PLEASE COMMENT ON MR. FALVEY'S CONTENTION THAT THE

8 FUNCTIONALITY OF THE SWITCH IS IRRELEVANT TO THIS ISSUE.

10 A. Mr. Falvey is wrong. His position is based on the preposterous view that the

12

13

14

15

16

17

18

19

20

21

22

23

24

25

word "switch" in the FCC's Rule means any switch regardless of whether it

performs the requisite functions. Aside from being illogical on its face, the

FCC's First Report and Order, released August 8, 1996 ("Local Competition

Order") clearly shows that Mr. Falvey's conclusion is incorrect. The FCC

"concluded that states may establish transport and termination rates in the

arbitration process that vary according to whether the traffic is routed through a

tandem switch or directly to the end-office switch". (Local Competition Order,

at paragraph 1090) The Illinois Court also disagrees with Mr. Falvey. In

deciding whether MCI was entitled to the tandem interconnection rate, the

Illinois Commerce Commission applied a test promulgated by the FCC to

determine whether MCI's single switch performed functions similar to, and

served a geographical area comparable with, an Ameritech tandem switch.

See MCI Telecommunications Corporation and MCIMetro Access

Transmissions Services v. Illinois Bell Telephone Company dlbla Ameritech

Illinois, Docket No. 97-C-2225, 1999 U.S. Dist. LEXIS 11418 (N.D. Ill. 1999)

-7-
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("MCI-Ameritech") A copy of the MCI-Ameritech decision is attached as

Exhibit AJV-I to my surrebuttal testimony. The MCI-Ameritech decision

further found that the United States Supreme Court's decision in the AT&T

Corp. v. Iowa Utilities Board case upheld the FCC's pricing regulations,

including the "functionality/geography" test. /19 S. Cn ar 733.

7 Q. ON PAGE 10, MR. FALVEY CONTENDS THAT NEITHER THE FCC's

8 RULES NOR ORDER REQUIRES A '*TWO-PRONGED" TEST FOR

9 ENTITLEMENT TO THE TANDEM INTERCONNECTION RATE.

10 PLEASE COMMENT.

12 A. Mr. Falvey quotes, in his opinion, the "pertinent part" ofparagraph 1090 of the

13 FCC's Local Competition Order, but chooses to ignore the fact that dtis

14 paragraph references both "prongs" of the "two-pronged" test. In addition to

15 the portion of the paragraph which Mr. Falvey highlights with italics regarding

16 serving a comparable geographic area, he fails to emphasize the portion of that

17 same paragraph that addresses that the states shall also consider whether the

18 CLEC's switch performs "functions similar to those performed by an

19 incumbent LEC's tandem switch...'*.

20

21 Q ON PAGE 13, MR. FALVEY STATES THAT E.SPIRE USES THE SAME

22

23

24

"LARGE AND CAPABLE" SWITCH AS ICG AND SHOULD THEREFORE

BE ENTITLED TO COMPENSATION FOR TANDEM SWITCHING.

PLEASE COMMENT.

25
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1 A The fact that e.spire uses a certain type of switch is irrelevant to the issue at

hand, Furthermore, e.spire's deployment of a "SONET ring network

architecture" has no bearing on the issue. The bottom line is that e.spire's

switches simply do not perform the tandem function for local traffic. There is

no trunk-to-trunk switching being performed by e.spire's switches.

7 Q. MR. FALVEY CONTENDS THAT THE FCC'S RULE DOES NOT

REQUIRE E.SPIRE TO DEMONSTRATE HOW ITS CUSTOMERS ARE

BEING SERVED BY ITS SWITCHES. DO YOU AGREE?

10

11 A. No. Actually, Mr. Falvey ignores the part of the FCC's rule that he previously

12

13

15

16

17

18

contended was "pertinent". One of the conditions which must be met in order

for the tandem switching rate to be applicable is to show that "the switch of a

carrier other than an incumbent LEC serves a geographic area comparable to

the area served by the incumbent LEC's tandem switch". Without the

availability of information demonstrating that a carrier is serving a comparable

geographic area, the application of the tandem switching function is not

appropriate. e.spire has not made such a showing.

19

20 Q ON PAGE 14, MR. FALVEY CONTENDS THAT THE MCI-AMERITECH

21

22

DECISION SUPPORTS E.SPIRE'S POSITION REGARDING SWITCH

FUNCTIONALITY. PLEASE COMMENT.

23

24 A. There was no finding by the Illinois Court that MCI's switch performed a

25 comparable function to Ameritech's tandem switch. Instead, the Court simply
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observed that Ameritech did not dispute the functionality of MCI's switch. In

this arbitration proceeding, however, BellSouth is disputing the functionality of

e.spire's switch. As such, Mr. Falvey's reference to the observation in the

MCI-Ameritech decision is irrelevant.

6 Q. ON PAGE 15, MR. FALVEY CONTENDS THAT MCI WOULD HAVE

PREVAILED AGAINST AMERITECH IF IT HAD PROVIDED "THE KIND

OF EVIDENCE THAT E.SPIRE HAS PROVIDED IN THIS

PROCEEDING". PLEASE COMMENT.

10

11 A. The fact is MCI provided the same kind of evidence provided by e.spire and

13

14

15

16

17

18

19

20

the Court found that evidence insufficient. Specifically, the Court fouttd:

"MCI's argument has surface appeal, but fails under closer scrutiny. During

arbitration, MCI had less than 50,000 customers ir the Chicago area. The

"Chicago area" is large, yet MCI offered no evidence as to the location of its

customers within the Chicago area. Indeed, an MCI witness said that he

'doubted whether MCI had customers in every "wire center territory*'ithin

the Chicago service area." Order at *23. It is clear from the "evidence" that

e.spire provided in its Exhibit 2 that e.spire's customers are concentrated in an

area smaller than the geographic area served by a BellSouth tandem switch.

21

22 Q. ON PAGE 17, MR. FALVEY COMMENTS ON BELLSOUTH'S MAPS.

23

24

HAS MR. FALVEY CORRECTLY INTERPRETED THE INFORMATION

CONTAINEDINTHEMAPS?

25

-10-
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1 A. No. The maps included with my direct testimony show the serving area of

2 each BellSouth tandem, not all of the tandems combined. As such, BellSouth's

3 maps for Greenville and Columbia can be directly compared to the map e.spire

4 provided. The results of such comparison clearly shows that e.spire's switch

5 does not serve an area comparable to BellSouth's local tandem.

6 Q. DOES THIS CONCLUDE YOUR TESTIMONY?

8 A. Yes.

11 rzosssovz

12

13

14

15'6

17

18

19

20

21

22

23

24

25
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BeHSouth Telecommunications, inc.
SCPSC Docket No. 2000-040-C

Surrebuttal Exhibit AJV-I
April 3, 2000

1999 U.S. Dist. LEXIS 11416 printed in FULL format.

MCT TELECOMMUNICATIONS CORPORATION, a Dctawsrc Corporation, snd MCIMETRO

/GCESS TRANSMISSION SERVICES, INC. ~ Delaware CORPORATION. Plaintiffs, v ILLINOIS
I'!ELL TELEPHONE COMPANY drbrs AMERITECH ILUNOIS, INC., an Illinois Corporation, the

ILLINOIS COMMERCE COMMISSION: and DAN MILLER. RICHARD HOLHAUSER, RUTH
KRETSCHMER. KARL McDERMGlT and BRENT BOliLEN. in thcit orliciri capacities ss

Commissioners of the BlinoH Commcrce Commiuioe. Defcnduus.

NO. 97 C 2225

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN
DIVISION

199'1 U S Dist. LEXIS 114IS

Junc 22, 1999, Dcadcd

June 26. 1999, Docketed

DISPOSITION. ('ll Ultnou Commerce Commiuton's
decision of Dmcmber 17, 1996 zAirmed in pan and rc-

verscd in pul

COUNSEI For MCI TELECOMMUNICATIONS
CORPORATlON, MCIMETRO ACCESS
TRANSMISSION SERVICES, INC., plaintiffs: Tcm
Lyso Matcherin, Dsrryl Mark Bradford, Enc Andre

Andrew Mslcn Spangler, Jr., David Charles
Leyden, Kristtna Msnon Enuwr, lohn I ltsmtll, H..
David icv Smith, I«nner R Black. Chicago, H..

For ILLINOIS BELL TEI.EPHONE COMPANY, de-
fenders Theodore A. Livtngston, Matthew Aloysius
Rouncy Quisriao Frcdcrick Binnif, Dennis G.
Fncdm:m. Kira Elizabeth Druym, Mayer. Brown dr
Plan. Chicago,tL.

For JLJJNOIS BEI.I. TELEPHONE COMPANY.
counterclaimantt Theodore A Ltvrngston, Matthew
Aloysius Rooeey. Chrisuan Frcdenck Bumig. Dermic
G. Friedman, Kits Elizabeth Druym, Msyct, Bro n dt
Plan, Chicago, IL

For MCI TELFCOMMUNICATIONS
CORPORATION, MCIMETRO ACCESS
TRANtiMISSION SERVICES, INC, countcr-
dcfcnd:nut Terri Lynn Muchcrin, Dsrryl Mark
Bmdford Jcrmcr ge Block. Chicago, IL

For UVITBD STATES OF AMERICA. FEDERAL
COMAIUNICATIONS COMMISSION, intervenor

plaintiffsr AUSA. United States Anomey's OITcc,
Chicago,IL.

Fnr UNITED STATES OF AMERICA, FIIDERAL
COSIMUNICATIONS i'21 COMMISSION, intcrvcnor
plzimtfn. Tbcodorc C. Hin. Jumtbsn T Foot, Unncd
States Gcpanment of Justtcc, tuashington, DC.

Dcburah A. Golden. AMIIRITECH CORPORATION,
Chicago. IL

Thomas R. Stsnton, ILI.INOIS COMMERCE
COMMISSIOtr, Chicago, IL.

JUDGES: Suzsnnr B Conlon, United Sures Dinria
Juegc

OPINIONBYr Suzanne B. Conion

OPINIONt DECISION ON THE MERITS

MCI Tel«ccmmunicauons Corporation and MCImctro
Acccu Trmnrusston 5crrtccs, inc. (coBeatvcly.
MCI') suc illinois Bell Telcphonc Company drbra

hmeritecb illinois, lac. ( Ameritech'), the lllinots
Commerce Commission (rhc ICC"), snd five ICC com-
mitsionen in rhett official capacities under 9 252(e)(6)
of thc Trlecommumcstions Aa of 1996 ( the Aci ), 47
VS C. 6 211(cX6). nl Amentech assents coueterclnm
agnrm Mcl aud a croucuim against the Icc ntd thc
indivtdual commissionen under 9 252(e)(6) of the Aa.



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2019

N
ovem

ber25
11:33

AM
-SC

PSC
-2000-40-C

-Page
15

of26

1999 il.S. Dist. LEXIS 11416, 2 LFXSEE

n I Thc Act is cod died in scanared acct&ons of Title
47 of&hc Vn»ed S&a&as Code. Cim&iona to scmionsof
&hc A&I stc tcfcrenccs lo tbc corrc&pending scca«as
o( &he Code.

V3)

BACKGROUND

Hisloriia)ly. local &elccommunicanons services were

domina&ed by state.sanminncd monopolies gran&«d to Io.

cal exchu&gc carriers such xs Amcritecb. H R Rcp
No. 104-!04, a& 49 (1995) (hcrcaf&et. 'H. Rcp. ). Thc
Act imp«ms a &chem« dcsigncd lo cod monopolies in
local &clmommunications scrviccs. The Aa recognbea
that incnt&ing exehang tamer& mus& bc able to n&akc

usc of &h» incumbent carrier's existmg n«twork tn order
to compc&«cffccnvwly. Id. Thc pnmary mechun&nu
(or op«n»g access &o &he &noun&b«n& catricr s o«&wo&k

~ rr. found in 5(r 251 and 252. Section 251 es&abl&shee

lhrce me&hogs &ha& the incoming mchange carrietl may
ure to acc ss the mcun&hen& canicr's nmwork. Wc first
method, called intcrconncc&ion. &)low& incoming, cv.
tiers lo 4&m&ruc& their own networks and i»&erconnec&

with thc incumhen& carncr's facili&i«s on 'rates, rcnn&,

and condmons &hat u«juu. reasonable. md nund&scrim-
ina&ory. 47 US.C 6 25/(cX2). We second muhod rc-
qu&rcs ituumbcnt camera lo provide incomtng carrwts
wid 'nondiscrimma&ory accem lo nmwork el«men&s on
~n unbururied bas&s.'d sr 5 251(cX3). Howe&er. &hc

in«umbcn& ( 4) ca&ricr nial nuke a arabic unhandled
rw&work leman&s o ly if &hc fmltue &o prov&dc assess
lo thc net nork element would 'impair lhe shiny o( thc
lclccommuntcatmns carncr scck ink mes&a to prn &de the
scrviccs & bar i& sccks &o o(fcr.'d. ~& 3 2511d)l)XB).
FinaBy, rhc Am allows 'resale.'y hick incoming
cxiriers may purchase &hc incumbcn& carrier's services ar
wholesale rmcs and re&eg &he services to rc& ~ 0 cmtomcrs
under a d ffcrcnl brand name. Id. 0 5 251(cX4).

Seaion 252 estabhshes the procedures for determining
Ihc tenne under which incoming carriers will access &hc

incumbent carrie&' nc&work. Firn, in«umbra& carriers
mus& neg nia&e in good fai&h over &he &c ms of m&c&con-

nce&ion. cccss &o ner nrk «lcmcnu, and resale. Id ~
53 251(e)(l) and 252(a)(i). H &he panies rmch a sa&-

i&fee&o&y agreement, any npco usues are \ubnutted &o

compulsory arbnration conducted by state public u& l&ty

commiss»m. Id. a& 5 252(b). 77&c st ~ &e commissions
arc cq i cd to apply the sub&&anu e rcquircmcnts of
&bc Ac& a&d any imphmenong rcg lsuons in resolving
open i«su s. Id. u 5 252(c). Ooce m «drear«en& has
bcco rcacbcd through ncgotim&on aod arbi&rarioo, I'5)
lhc proposed sgrccmcnl mus& be subm&l&cd lo &he i&a&c

comm&ssi&n for final approval. Id. u 3 252(c)(l). A

party who believes &hc s&x&c con&mission Hi)cd &o prop-
erly apply thc Aa nuy scck iud c&al review of thc corn.
m&sxion's dmewninwions. Id. a& 5 252(e)(6).

On ManA 26, 1996, MCI r«qucucd neumia&iuns
wnh Amcritcch, thc incumbent carrier, for sec«» lo
Amcritcch's n«twork in &hc Chicago arcs. Dcf. Br.

a& Ex. 2. p. 1.2. On August 30, 1996, MCI filed a

pmition with Ihc ICC for arbitration nf unresolved is-

sues. Pl. Br. at Ea. 6. Amcrilech filed a iimcly
sesponsr.. De(. Br, ai Ex. 2, p. 2. The ICC swig«cd
a hearing cxamincr, who condo&xcd an cviden«ary hear-
ing and issued n proposed arbi&ra&ion decirion. Jd. Bo&h

MCI and Ameritcch liicd exceptions to the proposed de-
c&sion. Id. On Dcccmbcr 17, 1996, thc ICC issued an
arbi&ranon decision. Id. Oa January 28 1997, hlCI
pre&en&wl a proposed in&crconnec&ion agrcemcn& for 0&c

ICC'x appmval. Pl. Br. at 12; Dcf. Br, at 5 Thc
ICC dctcrmincd thc pmposcd agrccnwn& could only bc
xppcoved if ii was amended in cer&ain respects W«par.
lies submiucd an unended in&crconncaion agrccmcnl in
accordance with the ICC's d&rcctivcs. ['6) Pl. Br. a&

Fx. 11.

MCI brings this action under 6 252(c)(6) challenging
specific aspems of &he sgrcrxncnt. F&rst, MCI con&ends

thc agrcerncm docs not rcqu&re Amcritccb &o provide
MCI i&h nondisctimnu&ory mmes lo the nc&work clc.
men& shared &ranspon or common transpon. a2 In

order to fully unde&stand MCI's cia&m. it &s nrcessary
to brwgy dmcribc thc urueturc of the local tclephonc
nc&wo k n3 A telephone cus&omrt's home is eonncctcd
ro &he nmwork rhrough wires called a 'local loop.'he
local Inop eonnccm tha cus&o&ner's home &o an end of.
fice, which cons&s&s lwMly of a Incsl swach.'h«
losel &witch scrvcs a rout&ng funmion - x reads thc lclc-
phone oumbcr dialed by &he cus&omcr md. based an
programmed instrumions, direms &hc call oe a transmis-
sion path &o its linal dcsnmtion. If dw pany receiving
&he call is connectul to tbc same end oriice m thc caEcr.
lhc local swi&ch connccu lhe call dirc«riy However, &f

&he caBer and &hc rwn&vmg pany are connccuxl to d&f-

fer«n& end off&ces. &he call mus& bc 'tramponcd froro
on«end off&cc to anodwt End off&ces arc connec&cd
&o one anmh«by 'mtcrofflc trmwn&ss&on f

h&ch generally «o sis& or 1 7] f her.opuc «ablcs 4 pa-
bic of canying hundreds of calls «& once. Bnd «flic«a
arc also conncctcd to 'tandem switches by ~ type of in-
teroffice rrammission (x«III&y called a trunk Tmdem
sw&rchcs arc coun«wed &o numerous cnd off&ccs in a hub.
and.spoke arrangemcet, aml connca cnd off&ces that ar«
nn& d&&ectly conneacd. MCI's request fot 'saved tmns-
pon rcfcm to Amcri&cch's inieroff&ce rrausmission fa-
cdh&«5.
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n2 The prcaxc meanings of thcsc tcmu are dis.
putol, xt explamcd below.

n3 Tht foilowtng description of a local tckphonc
network is glcaned from the parties'rtefs and from

5talcmcnls al oral atgumenl, Bccau5« them founda-

tion I facts me not in dtspute, tltc court will fotcgo
cumbersome citations lo lhc record.

Althottgh Amcritcch agreed to provide MC[ with
'shared transport, the parties could not agrcc on thc
meaning of that Iertn. Ameritcch stgued ihat 'shared
transport'efers only to interoffice transmission facili-
tic» purr hmcd nn a dmhcatcd bmis and shsrrtl by ther
carriers er custontert. ('8] but noi the incumbent car-
rtcr. MCI argued that 'thar«i traruport" sclera lo ie.
lemfftc«Dciliues shartd by customers and udwt eam
crs including thc irlcutnbcet what thc tndusuy refer tu
as common trntsport 't lhe heart of thc parttcs'ts.
pule is the intetprt«ation of 'tha:ed lranspon ar used by
th«F«d xxl Communicanons Contmission (FCC) tn 47
CF R. 9 51.319 ( Rul ~ 319'), The ICC dctcrntinrtl the
FCC rcllulations werc wnbtguous. Pl. Br xt Ex. 'I, p.
29. Asvordingty, tbc ICC concluded MCI wat cnutled
lo shared lransport as dcftned by Amcrilech, bul MCI
could 5« ck access lo common lransport only through a
bona fide rcqwst process scl oul in thc intcrconncction
agrcemcnt. Id. at Ex. 7, p. 29, MCI comcnds the ICC
violated the Acl by rtquiring il to submit lo 5 lengthy
rcqu«5t trot«st in order to gain acc«55 to commonlrans-
port.

MCI", second claim con«crns lhe Am'5 rcqmrc.
ment th« local exchange carrier 'establish recipto-
cal com tenmlion xrtsngemnts for thc party'I transpurl
and rerrnination on ic!ccommmucalions 47 (ls.c tj

25((b)Ci). In other words. MCI must pay Amcriiecb
a fet when sn MCI cunnmer exits an Amcritcch cu»-
tomcr, and Ameritccb ('9) must pay MCI ~ fcc when
~n Amcritcch customer call& an MCI customer. MCI
argued mfore thc ICC that tt as entitled to the tan.
dem intmconncmton rate" srt out in thc intcrconncction
agreemor. How«vcr, dw ICC determined thn MCI
was «netted onty to thc I r tnd ofricc 5 ttchiog
mm,'mcluding that MCI hul fatted to produce mffi.
ciem ev tdcnce showing it should bc paid thc hightr rate.
MCI contends thc ICC dcmsion violates 9 251(c)(2)(D),
which requires that rcaproml compen5mioe be pmd on
just, rmeooabl, and nondtscriaiiwlory lertos.

Mcl asserts in es mird claim dw the iCC violated 9
251(c)CI) when it axeptcd Ameritecb'5 proposal regwd-
ing the amount of ttme allowed for Amcritcch to pro.
vide MCI a«cow lo local kmps. MCI s proposal gave
Amcrinch two to five days, depending on lhc number

of rcquest5 Amcrilech proposed a live lo scv n day
period. The ICC acccptcd Atner its«h's pruposal

MCI'5 fourth claim is that thc ICC imposed unjusi,
unreamnable, and disetlmtnaroty terms on MCI whm il

«pproved Amerilcch'5 proposal for ~ bona lide rcqucrt
process. The bone Iid» requesi process is the vehicle by
which MCI nmy request access io additional nciwork rh
cments. ('10) Amcritcch proposal a rcqu«n procedure
tbm could takt up to four months to conclude. MCI'5
proposal involved a signiiicantly shorter rime period.
Accotding to MCI, Amcritcch's proposal necdlcssly snd
nrcotioaally delays MCI'5 access to ecccmary ecrwork

clertwou.

Finally. MCI clam thc ICC erred when it approved
ptovtsions limiting Amcritech's liability to MCI for
breache5 uf tha inttrconncmion agrcemcnt Thc liability
hm tmions were n«er 5 subjem o( arbitratton Instead,
the ICC imposed tht provisions at Amcritcch's rcqucrt
during rhe apptoval stage of thc negotiation and arbitra-
tton process, According to MCI, thc ICC had rm author-
ity under 9 252(e)(2) to itnpose the liability limitations
m that point in thc proccm. MCI also contends the li~.

bility limitations violate 9 251(c) because lhc provisions
are nol just, reasonable, and nondiscrtmtnatory.

Amcrilcch'5 counterclaim arisct from rhe ICC's dc.
cision to gram MCI access lo 'dark ftbcr. Dark liber
w simply optical liber that has been physically placed
m the network hut is nol anachcd lo clectronim that
,src nwcssary to 'illuminam thc fiber and cnablc it to
carty teleconuuunicatinns. n4 Anwritcch contends the
ICC f'l) had no authority lo grant MCI acccm to dark
liber because the issue was nc cr submtncd to du: ICC
in arbiuation. Amcriiech next argues the ICC hnl no
~uthority lo tdentify darlr fthcr as a network clement
~her the Supreme Court's decision in 4TAT Corp, v.

lowe UrgirimBoord, 525 US. 366, 119$. Cc 72I,
f«2 C Ed. 2d &Jd (l999) (hercafier, ')UB'). Finaity,
Ae wnwh argues dmt cvcn if th« ICC btd authority to
grmt MCI access to dmk iibcr, its decision iolatcd
the Act i«cause the ICC failed to detemune d st de-
nial of sccem to MCI would impur MCI'5 abiluy to
pru ide lcl«comtttunicannns 5«rvic s, as rtq trad by 1

251(dX)XB).

n4 As e*plainml at oral argument, dark fiber is
used to mv«resources. Thc process of burying ca-

ble in the ground or suspending it along poles is
vmy cxpcmrvc. Thcrcfore. when an cx«hangc car.
ricr layt new cable in the network, it fr«qucntly lays
morc cable than i» required. Th«cxcem cable ls dark
liber, which can bc acnvaicd if additional carrymg
capacity is oecdcd.
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U12(

DISCL SSION

Thc pattes agrcc that thc applicable standard of tc icw
of tbc ICC'I decisions depends on wheth«r a panicular
Imttc ts o m of (acl or of law. Dctcrminalions of fact ar«

entitled lo substantial dc fe «ence unlem lh«y arc arbitrmy
and capri tious. Du«Biens of law arc subject to dc novo
rcvlcw.

I. Sharwl lymtsport

tn the preliminary ricgotialiom between Amerircch
and MCI Amcritcch agreed to provide MCI acccm to
interoffict iranipon famlitics on a shared'mis. n5
Al atbiln lion, lhe parties disputed lhc mcnting of thc
word shircd, and looked to Rulc 319 for thc appro-
priate dcliniiion. Dc(. Supp. Br. at 6. The ICC con.
cludcd lb IC 319 was ~ tnbiguous, and ultimately aJoptcd
Ameritcdt's proposed contract language. n6 Tb» ICC
rulml that if M CI wart lcd access to common transpon, it
could seals accem through lhc bona fide request process.
Aber the ICC reached lts decision. tbc FCC ucucd tts
Third Re nnsiderarion Order, which Icfl no doubt ihat
'shared uanspon under Rulc 319 encompassed thc in.
dusny nolcrsianding of common trarnport. Thc FCC
explained that incu nbcats inust offer acccm No thc sante
ialcrotliot iranspon facilities that ['13( the incumbent
usra (or is own.lraBic. Pl. Br at Ex. 4, P22. 'Ibc
lbird Roonsidcralton Order Dso ant«ndrd thc tern of
Rule 319 lo expressly include th» concept of common
transpon vithin thc nwaning o( lb«term 'sharml '

CI

argum Oau Jw Third Reconsideration Order clearly in-
dicates lb. ICC's decision wat crroncoux, oy

n5 Although Ameritcch has not expressly adnut-
ted th I assenion, MCI has rqwatmlly advanced lhe
~rgume t. Scc Supp. Resp. al 2; Tr. Apt. 15,
1999 .c 9.10. Ameriicch has not challcngcd MCI's
positi n.

n6 Thc ICC '4 decisirm was a der crnunati on of I aw,
and rhercfore is subicct to de riovo review.

n7 qmcritcch argues thm rhis courr should not
consider lhe Third Reconsideration Ordct after thc
Supretne Coun's orJ«r in Am«nterh Corp v. FCC,
lr9 5 Cr. 20(6, (4J L. EJ. 2d UP29. I999 WL

f(6lt94 (US. /9991 Amcntech Corp scared
th«Eighth c r it's dccincn in scwavvrrr Bett
T«L &o. v. FCC, f53 FJd S97 Brh Crr. Ispgl
which affirmed rhe Thi«J Reconstderation Order
Ko ever, Atncntech Corp. Jid not vacate thc Third
Reconsideration Order, nor did it tnstruct thc Eighth

Circuit to do so. The Supreme Coun merely vacated
the judgment and rcmandcd for furlher consideration
in light of (UB Am«ritrrh Corp., f(95 Cr. 20(6,
(43 L Fat. 24 /029. /999 WL I (6994 (US. f999(.
ibc Third Reconsider Ord«r is still valid.

j 141

Amcrilecb responds that because Rule 319 was va-
eatcd by th«Supreme Court tn IUB, there is no basis for
rcvcrsing lbc ICC' decision. Bu«he vacatioo o( Rulc
319 is irrcle ant lo lhc qucsuon before this cuun. MCI
nccd run look to Rule 319 Iur mc a 0 ority tu compel
Amcritcch to pmvidc access lo shared tmmport. because
Ameritech agrccd to do so in preliminary twfotialions.
Rulc 319 merely serves as an cxtemal source o( delini-
linn of tbc terms in the ncgot t sled interconnection agrec-
tncei. IUB hm no ef(em on thc function o( Rule 319 in
mis case. ng

ng lf the conitnucd vttality of Rule 319 crc no ex.

sary to compd A meri tech to provide access lo shared
transpon, Ameritcch presumably «ould challenge
ils obligattnn lo provide MCI acccm to any lype
of 'hared transpon,'owcvcr tha«erm is defined.
The fact that Ameritech challenges only its obligation
to provide common transpon bolster« thc conclusion
that Ameniech'4 obligation to provtdc shared trans.
por! stems from thc pn:liminary negolialtons mther
lban from Rulc 319.

( 15(

Amcritecb also mgucs lhal MCI fmlcd lo cxhtaust tts
nimintstralive remedies be«arne il dtd not seek common
uansport through thc bona tide requmt process rccom.
mendcdbythelCC ButthebasisofMCI'sclaimisthst ~
twuld not have to undergo thc bona fide cqucn process
m order to gmn accem to common transport. Amcritcch
sr«bi to bmtstrap Its way out of MCI's clam by assum-
ing that tbe ICC's decision to rcquirc MCI to and«nake
~ bona fide request is ahd. Amcritcch's argument is

ithout merit.

Finally, Ameritech contends thar ihc Third
Reconsideration Order changed cxtsnng law, md that
MCI must thercforc pursue its rem«ilies under 6 29.3 of
thc intmconncction agrccmcnt. Semion 29.3 pm ides:

In the c cnt of .. any fina) wtd nonappcalablc leg-
islative. rcgulnory, judicial order. rulc or regulation or
other legal action lhat rcvises and rem«ms... the
FCC's First Reporl and Order (whish promulgatal Rule
319'f .. mAer pany may... require lhat dw af.
fcc!ed provisions be rencgotiatcd m goad faith mul Jtis
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agrccmeut bc ammulcd accordingly.

Pl. Bt. at Es. I I, ] 29.3. But tltc Third
Rmonsircration Onlcr did not change ['ld] Rulc 319
m that Rule rcbtes to thc present imuc. Thc Thtrd
Rcconsicerstion Order me«ly clariftcd thc day«ation of
'shared ranspon already contained tn Rule 319. As
thc FCC made cl«as in thc Intmduss]on tu lhe 1\tird
Rcconsiceration Order. thc ]Ftmt Rcport snd Order]
rcquircd incumbent [exchange carriers) to provide re-
questing caw(em wirh access to thc same transpon fa-
cilitics... that incumiwnl [cschangc carrims) usr. Io
cany their own treflie. Pl. Br. at Ex. 4, P 2 (emphasis
~ddcd). In discussing the issue ia depth, the FCC ststcdt

Some psnics have argued that cenain mpeets of the
rules ad«prat last August were ambiguous which, irt our
view, were clear. Specifically, in thc [First Repon and
Order), ve expressly requirod tncumhcnt ]exchange car-
ricrs) to provide access to transfort faalities shared by
morc rhan onc customer or camcr. Thc term carncr'ncludes

both an mcumbcnl [exchange carrier) as welt
as ~ requesting telecommunicstinns csrrirr. Wc, there-
fore, cnncludc Ihat 'shared transpon. m rcquircd by
thc (Fire Rcpon and Order) encompmsc» s lacility that
is shared by multipB carriem, in«iud]ng thc incumbem
]'17] ]er.chmgc carrier.]

Id. at Ex. 4, P 22 (citing 47 C.F.R ] 51 319) (mnpha.
sis addml). Thc above quotation makes clear that Rulc
319's dc linit ion of shared trantpon, m it existed at the
time of the ICC's decisron, cncnmpms J thc coacept of
common uanspon.

One n ight argue. o( course, that the ICC was cermet
in its roe«lesion that Rulc 319 was ambiguous. E en
assuming thc ICC was corrcm, there n no need to fore»
MCI to und rgo a lengthy bona tide requen pmcess.
Tbe ICC emphasixcd that it wss unwilling to «oncludc
lhat Ihe PCC .. intended to preclude the provision of
'common transpon's a network elcmenL'l. Br. al
Ex. 7, f . 28. Indccd, Ihe ICC deferred any final reso-
lution of the question until MCI filed ~ bona lidc request
so as 'lo enable tire Contmission to evalust thc mmpw.
ing contentions of thc parlrcs mthin a morc meaningfu!
context.'d. m Ex. 7. p. 29. In other words, the ICC
indicaterl il could not dclcrmtnc the ntcsrdng of shared
transpor 'nde Rulc 319 on thc cmdcncc snd srgumenm
bcforc e. Thc question 1«ft opco by the ICC has since
been ans ared in rbe Tlnrd Rccomideration Order. To
force Mt I lo undcrtxkc a ]'S] bona tide request would
un)ustifiably delay MCI's acccm to comnton tmnspon.
Delaying accem to a network elcmcet to which MCI is
clearly cruitlcd is inconsistem with the basic puqmse of

thc Acn

Accnrdtngly, thc ICC's dccidon denying MCI access
lo shared transtnrrt wtthout unde«a'ktng s bona fide re-
quest is rcvcrscd.

ll. Tandem Intercnnncction Rate

The Am requires ~ local exch ange carrier ur psy mutual
~nd reciprocal cnmpcr sation for the cost of Iranspon ing
and terminating sails on another carrier's network. 47
U.S. C, 9] 23)(bXS), 232(d)(2). A variety of methods
has bccn proposed for determining Ihc rates one carrier
may charge another. Pl. Br. m 23 (and citation therein).
Onc aspem of th» rates tbc ICC imponxl in thc Ameritmh
I MCI int«rconnemion agrccment is thc land«m intcr-
connocnon rate. Id. Thc tandem intcrconncamn rate is
~ (unct ton of olhcr rates set oui in the agreement, includ-
tng the mndem switching rnc, a charge for transpon and
tcrmtnation, snd thc cnd office swttching rmc Id. Thc
tandem inrcrconnection rnc ts higher than the 'cnd o(-
lice talc,'hich ineludcx only thc cnd office s itching
rate and a ['19] charge for transport and lerminalion.
Id.

In dccidtng whcthcr MCI was cntirlcd to thc tandem
mtcrconncction rate, thc ICC applied s test promul-
gated by the FCC m determine whether MCI's single
switch in Bcnsonvig«, illinois, pcrfosmed funmiorn sirn-
ilar to, and scrvcd s gcofraphical ares comparable with.
an Amcntcch tandem switch. n9 ld. at 23-24. The
ICC dacnnincd that MCI was cnritlcd only to the cnd
oflice rate. MCI contentb tbc ICC's dccisron imposes
rcctprocal compensation an tanto that are un)ust and un-
rcs.«nable in violation of ) 231(cX2)(d). Because the
panies agree thm the ICC applied thc proper legal stan-
dard, im decision rests on fmtual determinattont mat are
rcvie cd under an arbitrary and cspnctous srandard.

«9 MCI contends thc Suprcmc Court's decision in
IUB affcms resolution o ( the tandem tnterconnecbos
rate dispute. b docs nm. IUB upheld the FCC's pric-
ing regulatioas, including thc funnionslity I geog.
raphy tcm. 119$ CL nr 733. MCI admits that the
ICC used this test. Pl. Br. at 24. Neve«hei«sr, ia
im supplemental brief, MCI recharactcrircs tts snack
on the ICC decision. comcnding the ICC applwd the

rung test. Pl. Supp. Bc at 7.9. B t there b no
real dispute thai the ICC applted thc functtonaliry I

geography text: the d brute ccntcm arourtd ttcthcr
the ICC reached thc proper conclmion under that
test

[ 20]
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Ihe ICC did no( make cxprca ling&ngs mgard&ng dw
compvable fund(ons of MCI's sw&rch md Amcritcch's
switchm «r th» comparative geograph(cal «ress mr cd

by (bc va&ious swi(ches. However, tbe ICC did ducus(
(hc evidence offered by each parry on (herc &aves. and

concluder from Ihe '(olaii(y of lhe «videncc'ha( MCI
had fated to eslablish 0 was en(i(Ed to (hc landcm in.
tm»o(in««non rale. pl. Ef. 1( Ex. 7. p. 12. Ibc
issue of campamble funaionality apparcntty was no( in
serious dispute. MCI prcscnlal cvidcnce and argum nts
that ils su itch served to agg regs(e cail5 thai could (h«n be
dis(ribumd m any MCI cos(omar within thc switch'5 ser.
vice area, and Iha( Ameri tech'5 landmn switchnt «r cd
lhc same function. Id. v Ex. 7, p. IO, Ameritech
offered no counter-arguments io &hc ICC, nor dces it

offer any to this cour. Scc Id. at Ex. 7. p II idis-
cussing Ameritech'5 argumcna and evidcncc only xs to
the question of gcogr»phical area); Dcf. Resp. a(23-25.
7)wrcfor 9 only at &ssue a thc gcograph&cal areas scrvcd
by th» rc'pcctivc swnches. Ihe ICC summarized MCI's
cvidcnec regarding the feographical 1rca scrval by ns
switch m I«bows(

MCI maintains (hst ia [ 21) switch &n B«»son &lie,

!Ilinois s &rvcs a geographical vca comparable (o (he area
tcrved b)& [Amcri(cch's] lv&dctn switch. MCI is aulho-
riz»d to &rov&de local exchange service in the Chicago
[scrvicc vca.) MCI plans to mc il BensenviB» switch
to provi(.e service (o any cusromer in (he Chicago [scr.
vina arm) where such sear&cc is femibhn [Amcritc(h)
cur ndy smvm (he Chicago [service vca) with three
landcm:wimhes... Ibus MCI claims that hs
swbch o& crs approx&matdy 0 e same g«ogtaphie a&ea

as (hrcc .. Amcritcch tandem switches.

id, ai 25. 7, p. IO (emphasis added). As (hc high-
lighted poriioru of the quotauon make cleat, much of
MCI's e»d«oce focused on the company'5 intentions for
i(5 swi(c&, which ofcourse are irrclcvant lo Ihc question
whc(her thc switch is capable of (crvieing the arcs as
in(cndal. However, MCI argued tha( because ns \wilch
currcntl served thc enlire Chicago vca ~ dn same arcs
rhat Amcntcch 5«rvcd with three tandem swi(ches — ns
swi(ch &nus( serv«an area comparable tn «ny onc of
Ameri(ech'5 twi(ches.

MCIL argument has surface appeal. but falls «nder
closer 5 mriny. During arbhration, I 22) M CI hvl lmt
(han 50 000 cus(o&ners (n (hc Chicago area. Id 1( Ex.
7, p, 11. The Ch&«ago arcs ix large, yet MCI of.
fcr«d m evidence 1( (o the loca(ion of iu «ustomcrs
within the Chicago arcs. Indeed, an MCI wunca said
(hat he doubtal wbahcr MCI had cuunmca &n c ~

ery 'wire (vnt«r (ern(ory'hhin tbc Chicago service

area. Pl, Er, at Ex 20, p. 207. MCI's customers
m gbt have been con«en&rata) tn an arcs smaller thv(
tha( mrvcd by m Ameritech tandem switch. Or MCI'5
cus(umers might have bccn w&dcly 5cauercd over 1 lag«
arcs, whish raises the que((ion whether prnvision of ser-
v cc to two different cut tomea cunsri ( utes service m thc
entire geographical arcs bc(ween \he cus(omcrs. n10
These are ques(iona ihst MCI could have add(sued,
but did not. The ICC compared MCI's proof with (he
proof offcrcd by an incommg exchange caviar in ~ d&f-

faen( cs5e, outing lhai (hc o(hcr carri«r produced "~

map showing geographicagy widespread deployment of
various nodes in iis network'd some discu(sion of
thc lo«vfon of [lhc «amer'5) local exchange cus(omea.
Id. at Ex. 7, p. 12. In co»tram, MCI had cxprcssly
rcfuscd to pmvide 'specific cmpiri«d darn, i»eluding
n&sps, ['23) to demo«sire(c tha( n ser es an arcs comps.
rablctoArneritech'ttandcmnetwork. Id. a(Ex 2l,p,
13. In shou, MCI nffcrcd no(hing but bare. unsupponcd

cunc lux i one that &t( swnch currently served v& area com-
parable lo 1&t Amc(it»eh landcm swi(ch at was capable
of serving such an arcs &n tbc future. Thc ICC'5 deter-
mine(ion tha( MCI has no( provided suff&ment cv&dcncc
(o ruppott a conclusion (hat i( is entitla! m thc tandem
(ntcrconnection ra(e'm not arbitrary vu! capri«ous.

nl0 MCI argum lhat i( is patently unfvr (o look
to lhe number of cus(orner( scrvcd by ihc swi(ch,
since Ameritc«h, m a long lime bcneiiciary of a
state-sancnoncd monopoly, will almosi always hs e
morc customca man me«ming cxchangc caaicrs.
Howcvcr, noth&ng in d&c ICC'5 opinion indi«atm th t
i( improperly retied on (be number of MCI cus&omea
in reach&ng its decision. Funhermore, as the discus-
sion tn thc (cxt makes dear, idcnufica(ion of MCi
custnmca i5 (devant (o thc ques(ion of the loc1tion
of thc cuslornca and thc geographical vea actuaBy
5crvlccd b) MCI'5 swltc'h.

[ 24)

HI Tin&ing of Con«a(ann to Local Loops

Local loops'a d&c poaions of thc nct ork coo.
ne ting the exchange «amer'5 cnd oflice or s itch to
(hc cuvomer' prcrniscs. Amcritcd& submitted (o (be
ICC ~ propnsal allowiog Amcrucch live to scvcn days
(o pro ide MCI with tom& loops. MCI'5 pmposal al-
lowed Am«(itu h 1 o to f&vc days to provide local loops.
MCI conre ds the ICC vh&lated thc Au by »duping
Amcritech'5 prop«sr. MCI argues that Ihc umc rc-
quircd to nb(a&n loci loopx is critical bccsusc it dc-
&ermines how long a customer must wdt before being

&(eked to MCI'5 serv&ce. Dunng (hc cltangcwver in-
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tcrval. h'Ci contends thc cmtomer wig be subjc «ed
to Amcritech'5 tsrgetwl c(forts Io win back Ihc cus-
tomer. A wording to MCI, thc ICC's decision violates 47
U S C. 3 M I icN 3), which requires an mcumbcnt carrier
ln provide unbundlcd ncrwork elements on jusr, rea-
sonable, md nondiseriminaiory'ern«, and 47 C.F R.

g 31.313 (" Rulc 313 ), which rrqutrcs an tncumbent
carrier to provide acccsi to network elcmcnm an terms
'no less I'avorable'han the tern« under which dw in-

cumbent wirier provides thc clemente lo itself. nl I

oil ln its rcP)y, MCI srDrcs thai [ 31.311(b)
( Rul 311 ), whish rcquircs rhat elenwnts gi cn an
incomrng carrier must be '«qua) in quality Io thc ei-
cmentt Ihe incumbent carrier 5uppli«5 itsel(, also ap.
plies lo timing of access to local loops. But Rulc 313
5pccif cally refer5 tu "Ihc tmte wtthm wtttch thc in.
cumbrnt [cschange carrier[ provisions such seems to
unbundlcd network clenunts, while Rulc 311 refers

gener,tgy Io rhe 'quality'f access to «nbundled nm-
otk cicmcnts. Rule 313 provides the applicable

standard for determining whcthcr thc ICC's accep-
tance of Amcritcch's proposal is pcrmtssiblc under
thc A rl.

I'23)

Rulc 313(b) provides,

Where «pplicabl», thc tern« and condrtions purr«mt to
which an mcumbcnr [cschangs carrier[ of('ers to pro.
vide screw Io unbundled network elcmcnrs. tncluding
but not lintitcd Io, th« lime within which Ihc incumbent
[cscbangt carrier[ pruvtsiorn such access Io uobundled
nmwork lemenm, shall, st a minimum, bc no less fm
vorablc It the requestinf carrier thm the terms and con.
ditions ursler which thc recumbent Icschange «amer[
pmvides mch elemcnn to itscl(.

47 C FR [ 51.313(b). For prcmnt purposes, the nust
importaat phrase In Rule 313 is Ihc qualifier 'whcrc
~pplicabl . This phrase makes the 'no less favomblc
standmd corn!itin«at oa the applicability o( the regula.
tiott. 7155 dtfficult qucstton ts hcthct th« tocomtng
carrier bears thc burden of demonstrating thc regulation
applies, or whether thc incumbent carrier beam mc bur-
den of detnorutrsung the regul ~I on docs not apply. In
this co n 5 vie, the regulatioa places the burden oa thc
incoming carrier. Ie «ndctstanding this ron«I«stun, it is
hdpful tn twntra» Rulc 31& with thc closely su«logo«5
Rule 311 Rule 311 requires incumbent camera tn pro-
vide inco ning camcrs I'M [ access lo ttcl ork clcmcnts
'equal in quality" to thc acce5s the incumlwttt samer
provides to nsel(. 47 CFR. [ 31.311(b). Ilo ever,

thc tncumbcnt carrier it held to this stdia standard only
when it is technically feasible'o provide access o(
cqmf quality. Id. If Ihc incumbent carrier does not
provide access uwcnng Ihc requimte standvd, Rulc 311

unequivocally places the burden nf demonstrating tech.
nicd in(caubtlity on the iecumlkwnt carrier - hhe incum-
bent «4rricr musl prove to the mate commtssion thai it
is not tcchnicsgy feasible...'d. Rulc 311 demon.
stralm Ihat in crs(ting thc rules regarding parity n( ac-

ccm to nctwo* clemennu thc FCC carefully considered
which pany should bear the burden of proof. Rulc 311

~Iso dcmomtrates that the FCC chose when to place thm
burden on the incumbent car«or, Ym Rulc 313. a com-
panion to Rulc 311, contairn no comparable language
placing thc burden on tbc incurabcnt; Rulc 313 simply
mandatee prov sinning inter als to bc congru«nt 'ere
applicable. Thc sharp contrast between Ihe language of
Ihac two closely analogous rulm indicates thc FCC did
not intend that the incumbent earner bear the burden of
shuwieg ['27[ Rulc 313 is mapplicsble

This conclusion comports with coetmon scnsc when
one considers Ihe dtf(ercmes bctwccn Ihc quality of ac-
ccm sddrcmed in Rulc 311 and thc timing o( access ad-
drcmcd in Rulc 313. In considering quality of access.
it s d fficult to tet«gine a sirustton m which an tncum.
bent carrier could trot provide incomtng carriers access
to n Iwork clcments equal io quality to that tire incum-
bent pr'ovidcs iiself. Thc quality o( access pr«sumably
is a funmion of the technologies, ser tees, and phym-
cal (acilitics Ihat comprise Ihc network clement. There
is no sppareni reason why thc quality of the tcchnolo-
gtcs, scrvtccs, or physical famlities would decline sim-
ply because thc faciliucs are to bc used by 5 di(fctcnt
tclccommunications «amer. )here(ore, Rule 311 prop-
erly forces thc incumbcm to prove it cannot provtde
access equal in quality to that which it provides itself.
ltw mc timing of access to network clcments prsssnw
an enttmly dtffercnt situation A5 Ament«eh points out,
~ does not unbundlc local loops, or any nther network
element, fot im own usc. Sec Dcf. Resp. ~ I 23. The
process of providing accem to unbundlml networlt cle.
ments to competing camera ['22) Ihst often operate on
s di((eront network is d ffctcnt, and pres mably nwrc
tttnceonsuming, theo Ihe process o( provisiomng net-
work clcmcnts for Ihe incumbcnr's own use. MCI'5 wtt.
ness recognized there are di(fcrcnccs bctwccn processing
orders for «nbundlwl nmwork clemcnm snd processing
orders for rctatt mrviccs. Def. Resp. at Es. 15, p.
135; Pl Br. «t Es. 7, p, S7. O(course, some network
deme«Is might be provided to incomirtg carrtem Ihrough
the same proces5es Ihrough which Ihc mcumbent camel
supplies itmt(. Rule 313 logically places the burden
on incoming carriers to demonstrate that rhe incumbent
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carrier c m provide unlwndlcd elcmcnm r» thc compt.
ing camcr in the same time franm tha«hc incumbent

provides clmncnrs to itself.

The I('C concluded MCI did nol suBiciently demon-

strate th.n Amerttcch muld feasibly provide access io

local loops in two to live days. n(2 MC( mlrnitted that

ils plcml ngs in thc vbitrarion proceedings lacked data

supportir g its proposal. De(. Resp. ar Ex. 15. p. 190.

M Cl mc cly argued thai Ameritech should be (orccd io

provide racer to unbundlcd local loops in s conipsrable
amount uf lime Io thar required to ptovidc local loops
for reset x PL [ 291 Br. ar Pm. 7. p. $7. Thc tcc
~ tarot lb.u 'MCI docs little morc than point to its own
proposal:. and agcge in thc most general of temu that

they arc nccesmry for 'parity'r 'nondiscriminanon'r
that [Amerirech'sj propert)a ve 'inadequate." Pl. Br.

at Ex. I, p. 62. The ICC concluded rhat MCI's
claims r gardmg provisioning benchmarks mix apples
and orangm'ccausc thc 'proccdurcs for provisioning
an uabur died loop and a resale loop are dif(crcni and
thc r spcmtvc prov sinning rntervals arc not compare
ble.'d. The ICC's decision was nur erroneuus under
Rulc 3 Il.

nrh Thc ICC's decision is a nuxcd dctcrminatioa
o( law and fam, and is subjort to dc novo rcvicw.

IV. Timi tg of Bona Fide Request Proccm

Both hICI and Amcritcch prmentcd thc ICC with pro-
posah for ~ bona fide tcquest proeem by which MCI
COuld requeat Semta IO Sddiiiunal nelwurk Clemente nOt

~pcciftcd in the interconnection agrccmenL MCI pro.
posed an 85-day pmccm, while Amcritcch proposed 120
days MCI's proposal allowed ('30) Amerirech fifteen
days front thc time of Ihe request to dctcrminc if thc
rcqucst was technically femible. Pl. Br ar 33 (and
citarious therein) H Amcritcch dmertnined the rcquesl
wss tech ucagy feasible, it would provule MCI a prise
quote within an sdduional rweaiy business days. Id.
MC( would then baw thtrty days ro accept or rcjca the
quote. k. In rhc event of a dispute. the ICC ould dc.
aide withrn twenty days of Anwrircch's rcspomc whmher
Ameritecb should bc required to provide tht ricmcnt.
Id al 34 Arucrttcch propomd a morc En(thy proccm.
Under Amcrttcch's plan, Ameritech would have thirty
days ro cvaluare whether a rcquew was required by thc
Act and, if so, whcdwr the request wat techmcally feasi.
blc. Def Br at 32 (and mtations dwrein). If Amtritcch
detcrminnl the tequcm was feasible, it then would have
ninety d ys to prepare a quou Ihat mcludrs a coatpletc
product tlcseriptton, proposed rates, ordcnng intervals.

methods and prcccdurcs for ordering Ihc requested itin,
and a siatemea\ of Amerirech's dcvelopmcnt costm Id.
Amcrircch aim sgrcwl to completely process certatn lcm

complicarmi bom fide rcquesrt within Ihirty days of re-

ceipt. ['3(l Id. MCI would have thirty days to accept
ur rcjcct the quote, or to seek a rcmcdy under rhc dis-

pute rcsolurion rcrtns nf the mterconnccrtort agrccmcnL
Pl. Br. Ir 34 (and ciraliont thcrcin). Dispulc resolu-
tion could occupy as much as an additional thirty days.
Id. Under Amcritcch' plan, Ameritcch would nor bc
rcquircd to pru idc unbundlcd network ckmcnm until
nore than four months after MCI's initial request. Id.
11 e ICC ulumarcly rclcctcd MCI's propoml and wloptcd
Arncritcch's proposal MCI claims dw ICC violmed [
251(c)(3) of the Am bccausc Ameritcch'I proposal wm
not "just, reasonable, and nondncrirninstory

In support o( tts posnion, MCI relies heavily on a
warement in * report of thc House of Rcprescntarives
that thc Art was designed to ptomotc competition in
loca) tclecommunicariorn markets 'as quickly m possi.
ble. Scc H. ReP, ai !19, Accordmg ro MCI. Ihc ICC
applied a 'commercial reasonablcncss standard to thc
buna iidc rcqucit imue nl3 Pl. Rep. at 1(i. MCI
coritcnds thc commcrmal rcamn btcnes!'tandard tt in-
consistent with thc purpose of thc Act bmause ir aBuws
rhe ICC to appro c e proccdurc thar docs not rentlvc
disputes as quicUy as ['32) pomible. MCI goes so far
as to say thar 'a [bona fide

request )

prov is iun cannot, as
a matter of law, satisfy Ihe 1996 Acr unless il is as short
as possible.'l. Rep. ar 17 (emphasis added). MCI's
argutncrt proves too much. and demonstrates thar the
statcmcnt in thc House Report cannot be rakcn literally.
h would be possible ro resolve bona fide requests in a
rrutter of days or weeks by requiring all partics to im-
mcdiarcly dedicate therr full anention and resources to
the problem. Bui such a rcqutrcnwnt is ncirhcr practical
oor renusnable. MCI implicitly rccogntscs that 0 it not
cntiilcd lo resolutioo 'as quickly as passible in it» oust
proposal, which allows a maximum time of eighry-live
days. Tbc statement in the House Report reflects a gen-
eral policy ot purpose of the Ach but ir docs not mean
that ~ bona fide request provuton cannot salisfy thc Acr
as ~ matter of law un!em the resolutinn period is as shon
as possible. Nor docs the statcmenr in thc House Rcport
override the pr ~ in language of thc AcL which requires
a&tom to network ricmcnts on terms that are) uel, reason.
~blc. mul oond(scrtminatory MCI' anentpr m read an
'm quickly as possible''33) rtandard into 5 251(c)(3)
of the Act docs nm comport with common sense, the
plain language of thc smtutc. or MCI's own pmposal
The ICC apphcd an approprmic analysis
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n13 Apparently, rhc ICC did noi expressly an c.

ulale Ihe commcraal t«asonablcness standard, bul
cited v ilh approval «mrher inrcrconnecuon arbitra-
tion decision that applied thc stan«bid. Pl. Rcp. at
16.

Having determined tb«rhe ICC did mn apply an
crroncous «andard lo rhc issue of rhc bona fide rc.

quern prmcss, lhc coun must now determioc hcthcr
dm ICC' factual determination lhat Amcrltccb'I pro.
posal was more commcrciaEy rcasonabic rhm MCI's
was arbilt«y or capacious. MCI argues lhal Amcrilcch
failed to:dduce cvid«ncc sufficicni to supper a Find-

ing that me four month period was reasonable. But
Amcritccb prcscnlcd thc ICC with ample cvidcncc suRi-
cicrn le suppon the conausion that Amer ircch'5 prop«mt
was comn crclally reamnablc. Amctiicch presented ev-
Idcncc regarding lhe unprcdraabk number, lemng. «nd
complciier of ] 34] thc bona fide rcquctts il rcccives
from varims competing ««change camca. Def. Br.
al 34.35 land citations thcrcin). Amctitcch also pre-
sented evi lance rrgarding similar time frames approved
by the FCC and other siei«coounisiions in analogous
sinmtions Id. al 35.36. In contrast with Ammicch's
prcscnlatinn, MC] pmsentcd litic evidence in support
of ils own ptopnsal. MCI's witness conceded th«MCI
did nor d aay type of cmp rical analysis o( ihc pro.
«cases, resources, ]or] costs'h«Amcrirech might incur
in rmponding to bona fide requests. but in«cad worked
backward." from Amcritcch'5 120.dsy prnposal. n 1 4
Dcf. Resp. at Ea. 23. p., 593. Thc ICC's dacrmrna.
lion thai lurmritech'5 proposal wm the murc rasonablc
of Ibc two plant wa5 nol arbllr«y mid capricimn.

ni4 Signifreanriy, MCI present» nothing to Ibis
coutt,n defcnsc of ia plan. MCI mcrcly ill«its
Amerirech'I propoml as unjust, unreasonable, and
dimrir ninatory.

MCI alm prcscnrs, in 5 (omnote. an argument that
Amcritcc! 's proposal ] 35] n discnminsiory m mola-
uonof 6751(cX3). Pl. Br ar 37, n. 10. MCI contends
that 6 251 fc)(3) requirts Ameritech to provide networlr
el«mana io MCI oo the same leans and conditions thai
il providts lbe elements to uscH. Accordmg to MCI,
rhc bona lide rcqucn provision i» dimvriminatory bc-
causc it f rrccs MCI io wait for «ceca ro Amcrircch'5
ncr ork clemcnrs longer tharl Ameritccb uirr5t w«t Bul
tbe non«is«rimin«ory'anguage of 1 251&cX3) bas no
applkarlon herc. To say thar MC! is enlitled io eendis-
criminato y accem to nctworlr ricmcnrs presupposes rhar
MCI is creitl«d lo my acc«ss lo thr clcmena MCI is

nol enridcd ro access lo network elcmaits beyond rh«5c

provided for in lhc inierconncaion agr««num unni it
success('CBy complcla rhc bona fide mqucst pmcess.
Thc purpose o( the bona lide request process is lo dc-
lermine whahct, and on what rem«, Amcritcch r5 re.

iplired lo pmvidc accca lo additional network clcmenrs
nol addrca«d in rhe interconnection agre«ment. Only
after MCI obains the righl to «cease additional network
clemente lhmugh dlc bona lid« request process docs 5

251(cX3) (orbid nondiscnnunatory access ro those clc-

mcnis. f'36]

th Limiuuions of Liabiiity

The Act coniemplalcs Iwo disuncl functions of st«e
public utiliiics commimions. Firn, stne conunissiorn
cond«a arbiirarinn pursuant to 5 252(b)(l). Sccnnd,
state commi5«ons evaluate ncgoliaicd or arbitrated
ag ce mots againir rhc itandatds sct our rn 1 252(cX2)
and enha approve or rcjea rhe igrccmcni. Ar the ap-
proval stage. Ihc slate commission'5 authorit «limited
lo determining whcihct thc agtec ment mcct5 rhc rcq ire-
rncna of 6 252&a)(2). Scc C.g., ICG 5(iimsvkcc, (nc. v.

Public Stn. Comm'n of Wisconsin, 960 F Supp, P92,
999 (WD Wis. 1997). It is undisputed thn liability
hmialioas were nol con«dered until ihe approval stage:
MCI and Amentech drd noi agree on liability lirnria.
lions during prrhmtnary negouannns, nor 4 d they ar.
berate lht issue. Thcrcfor«. unless Amcritech prcvaib
on onc of ia arguments in suppon of tht ICC'5 deci«on
ro incorporne liabibty limnatrons into the agrccment.
die limit~lions must bc stricken. Tbc co rl reviews Ihc
ICC's decision de novo

Amcnrccb first argues tba«he ICC'5 dccisioa was
appropriare under 5 252(e)(3), which 01«ws stile com-
missions lo cnforcc rcqutrcments ] 37] of slate law ia
rrvicwing ao agrccmcnc ln suppon o( its asscriion,
Ameritcch cites In re Bllnou B«E Swilrhing Slnrion,
161 AE Zd 231. 641 M 6 Zd 440, 446-49. 204 Ill. Drr
216 BB. /994). Bur Blrnoi ~ Bell docs nnt enablish s
nate law requrnng lrmrlations on Ameniecb'5 itabrlity.
In Elinoit BcE, ~ single justice of rhe Elinon Supreme
Court stares lhat limitations o(liability are an important
pari o( ~ utility company'» cuntraas. 641 Mmzd ru
449 (Migcr, I., concurnng). This unremarkable state.
nwnl does nol even suggest thar limit«rom ol liabil.
ity mun be included in a unlity mmpany' contraca.
Amerirech' argumenr is without merit

Atncriitcch neil contends ihe ICC wm required tn
in«lude liability'lindr«iona under 5 252(eX2)(B) bc-
«ause without thc lindtations, thc pricing pmvisions of
the agreement would iolart tht stand«ds of ] 252(d).
Seaion 252(d) requires that prices sei out in nrcn:on-
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no«lion alrccmccts must bc bmcd on the incumbent car-
rier's «os» of providing tile nclwurk «lcm«cia at ume
According ro Amerilcch, d» prices in thc intcrconnec-
lion agre tmcnl would nol accuralrly reflect Amcritech'5
cosm unless Ameritcch's ['36) liabEity wm bmitcd.
Ameritcch initially contended that iu liabtTily ezposuru
wa5 a component of i» cozts. Scc Dcf. Resp. al 41-42.
However MCI corrcmly argued Ihc Act mandatee Ihat

prices bc set according to forward-looking costs, and
nm ac»suing to s rate«tLrmum analysis. 47 US C. 3

252(d)(l,(A)(ii) sce also, 41 C.F R. 6 51.105. Under
tbe Acth pricing 5«hemc, thc cost of Amcrncch's It-

abiiily t«MCI is riot recoverable in the price of un-
bundl d t«lwork el«mous Recognizing this difliculty,
Anleritcch cha ged its strarcgy and now argues thm thc
liability I rnirations r«prcsem thc cost of 'gold-plating'mefilech'5

cl ork to ensure the network will not farl.
Def. Sui p. Resp. at 5.6 But thc costs of gold.listing
thcnctw rkandthccosN«(lisbilttyarc I osidcsof the
same cori Thr. costs oi'gold.plating a network element
are cztnmrdinary «os» incuned solciy io avoid ltabilny,
and arc r tilcrwtsc unrelated lo tbe coil of producing or
supplyin I thc network clemente. Ii is incongruous to ssy
lhat Anurrite«h may not charge MCI for the addrnons!
cost of rim«rite«6'5 ltabdity lo MCI, bul mzy «hwgc
MCI for the addiuonal cost of avoiding ['39] that lia-
bility Thc pricing rcguiaricms do not allow Ameritech
to rccov r the cou of fold.platmg Ihrough ibe prism it

charges MCL

Amcri ecb neil argues that lhc ICC wm authorized
to impose liability hmitatlons under [I 252(c), which
pcrmi» . tile commtmions lo rcjccl ay re«ments that dis.
erimiitatc agattul carriers that sr«not parti«5 lo the agree.
ments. AR of Am«leech'5 interconnection agre ments
with tncuming «mriers in Illinois contain I sbiluy limi-
tations s.nular to those Amentcch proposed to thc ICC
in this c.ue Ameritcch argues that if the ICC approved
Ihe htCI agre«ment wilhout ltmitinf, Amcrilccb'5 lta-
bdily, tie agreement would discriminate again» other
Illinois carriers. Ameritecb's argument proves too
much. I)ader Amcritcch'5 iew of thc AN, my pro-
vision ir an tater«one««tron agrccmcnt rhat is favorable
to the ln turning carrier ts tmpcnnissible unless that pro-
v»ion is cont»nwi m all the incumbent's other tnrcrcon.
unction: grecmcnts Taking Ameritcch'5 argument lo its
abs d uremc, «ry nterconncction agre«ment with»i
~ regioo mun be idcnncal. Funhcrmorc, thc «mplate
for all tebsequent tater«omtmtton agrcem ots would bc
establnbml by the Iirsl incoming [«46] «amer lo nego-
tiate with 6» Incumbent. Th» result ould be at odds
with f 252, whicll cootcmplatcs individuahzed negolia-
liooi bcrwccn thc inmtmbent and each incoming earner.

htevcrd»lms, the absence nf liability limitations in

MCI'5 agrccn»nt wnh Amcrnech ricarly gives MCI
an wivmtage over other incoming carriers. Bul lite
and«iiscnmioatton language of 3 252(e) does nnt prc.
vent MC! from gaining dus comp»itive advantage
Whatever thc parameters of the discriminalinn larfct«d
by 3 252(c), that section caanol be remi lo pr«elude in.
urconncmioe agrecmcnts that gi c an incoming carrier
~ comp«iti c «Ivantagc over other incoming carrie».
nl5 As noted above, this mlcrprctalioa conRicls with
the Am's vimon of indivtdushzcd negotiations between
thc incumbent and each incoming carrier. Morc impor-
tanily, *mcritcch's intcrprctation of 3 151(c) is at odds
with tbc very purpose of the Act. The Acl was design«d
to open local telecomtnunicwions markcm to compc«-
non. Iowa Vriiirirs 8«ard v. FCC, 120 F34 753, (U6
fgrh Cir 19972 rcv'd in Pan by ATdT CarP, v (owe
Uriimrs 8«ord, 525 US. 366, 142 L. Ed. 2d 834, I19
S. Ci. 72/ (1999). In s frcc mark», ['41) incotning
local ezchangc carriers would compete ith each other
as well as wuh th« incumbent. Yct under Arneritcch's
view, [ 252 miBcs vigorous compcrinon bctwccn incom-
ing«amcm, Them«string«I 'di5«riminatton under 3

252(e) is elusive, but that section does not prevent an
mconung camer from grining a competitive advantage
o cr other incoming «am rs by negotiating ~ nmrc fa-
vorable inrerconnecnon agtecment, nl6

nl5 In light of tbc overall purpose of ihc Act. it

is likely th» Congre» intended ) 252(e) to forbid
snttcornpmitivc di»rimlnation, i.e., collusive dis.
crimination or oligopo!isuc behavior among Ihe in-
cumbent and onc o morc inco ng carncr*.

OI 6 Ev«n assuming Ihc abscncc of liabtluy ltmita-
oons tn MCI's interconncmion agrccmeut discrim-
inates agaitut other ia««ming carr»m. Amcrilech
docs not have standing m raise thc claims of other
«srrtcr5.

Fmally, Arnentech argues thai MCI waivml any chal-
Icngc to the liability limit»tons. When MCI protrstcd
rhc imposntoa ufliabdity I 42[ 1 mitstions, lhe ICC dc-
clarcd it would not approve the agreement wuhoul thc
hmimtions. MC) was prescntcd with a «hotcc: it could
»ther «xept tbe ltabihty hnutalions to gain ICC ap.
proval. or ii could rcp«ai ihc cniirc ncyottaimt and ar-
bitration procc* by rcfming thc limitations Amcritech
~rgum thar becaum MCI clecrcd togo forward, it ai ed
tu nght to challenge thc ICC's dcc sion. Ameritcch'5
~rgumcnt lacks merit Thc Aa provides for judicial re.
view o( stare public utilitics commimion decisions io 5

251(e)(6). I( liabtltly limilations wetc imprapcrly im.
pmed on MCI during the approval stage, MCI'5 rcmcdy
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is to chsllcngc thc ICC's dndnon in this coun lt is rn.

consiment with the Am's proceduml schcnte to conclude
that thc ICC may dcpnve MCI o( im right to ludicial
rcvicw b) foming MCI either to accept terms that were

not arbitmtcd or us Iotfeit tbe considcrablc arne and rc.
sources x rmdy expended. MCI did nol wai c tn right
to chagcnge thc liabtliry Bmitations.

For rhe foregoing rcxtons. dm limit ~lions on liabtlity
erroneou.ly imposed by thc ICC must bc nrickcn.

VL Dark Fiber

The IC ordered Am«ritwb to pro idc MCI wxh ae.

cess to dark liber ( 43) as anunbundlcd nct ork cl-
cmcni. )&ark f twr is opncal liber that is nm au ached
to clcctro tice thar src ncccmary to 'itluminst»'bc fiber
and cnabt» tt to carry t lecornmunicstions. Amcrilcclt
launches,«haec.pronged snack agatnst thc ICC's ruling.
Rest, Anwriteeh cont nds th« ICC hsd no junsdi«t on
lo grant MCI access to dark fiber because ihe issue wss
ncvcr raised bcforc thc ICC in vbitration. Under 9
252(b)(4)(A), lhc ICC wm bound to 'ti nit tls cnnsidcr.
ation of tmy petition... (and any rcspunsc thcrclo)
lo thc issues sct forth in thc petition and tits respsnse,
if any .. (emphasis added). Ametitcch contends
MCI'I pl tition did not sct fonh dark liber as an issue
for arbrrr ~ lion. MCI roqmnd\ lhsl tt rwscd the issue
of dark f her under the rubric of dcdicatcd mtcroflice
rransmisston'nd shmctl intcru&fice rrsrumosioa. Pl.
Resp. m 3. Thc court nccd not resolve this dispute,
because Amcrirech plainly rmscd thc issue of dark fiber
in im rcssonse to MCI's pmxton. n17 Scc Pt Rmp,

34 (s 6 citations therein). Amernech cunccdm that
its tcspoase discumed'ark liber. Def. Rep st 7.
However Amerilcch corllcnds x was forced!o do so only
because ('44) it wss tmpomible for Amcritech to be car.
rain thai the ICC wm nol going m address dark fiber'mcausc

tl was extremely dlfl!cull lo tell from Mcl'I
vague petition just what issues Mcl was tetrtng fonh.
Id. Amer itcch contends it famd a dilemma: it could dc-
«linc tn address dark fiber and run the rmk that dw ICC
would errrmcously demdc thc usus wuhout Ameritech
hs ing a chance lo prcstnl its postttcn, or tl could M-
dram the m rite f the dstk fiber tssuc snd rtsk ~ later
ruliog du,t the response sct fonh the issue for arbitration.
Id Amcntcch chose the latter course, thereby ratstng
the dar'k I her tmue for arbitration under 9 252(bX4XA).
la essmce. Ameritech mmntsins it could argue the mer.
tts of thc dark fiber issue before the ICC and yet clam tn
Ibis cour rhat the issue was not ««fore lhc ICC. Scmton
252(bX4 (A) (orb ds dus rcsulx

nl" This fsa 4 sl nguuhcs this cme from 4(CI

Telcremmenicencnr, Inc . )brr/icgrff /998 US.
Dist. LEXIS 1755d. No. C 974)670 Sl (N D. Cal.
ScP1. 29. 1998), m which thc coun found that MCI
failed to raise the issue of dark fiber in an arbttra-
tion petition identical lo thc pcltlion before thc ICC.
Ameritech claims MCI i~ cogstcraliy cstoppcd fmm
arguing it rmscd thc dark liber issue in im arbitration
pmition. Collateral estoppel is inapplicable because
herc, unlike pacilic Bell, the response sm forth dark
fiber as an arbitration wsuc.

I'45)

Amcritcch next argms thc ICC hsd no aathurny
ut idcnrtfy dark fiber ss ~ nmwork chment after thc
Supreme Coun's de«tstoo in IUB, which vacslcd Rule
319. Rule 319 cnumcratcd scvcral specific nctwnrk clc-

mcnts thai tnust bc unbundlcd under the Am Tbc Coun
vacated Rulc 319 ss inconsistent iih 9 251(d)(2) o(thc
Acl. Section 251(d)(2) provul«s:

tn drlcrmining what network clemente should bc tnsde
available for puqxwes of subscclton (c)(3) of this scc.
Iron, the Commission shel! conmder, at s minimum.
whclher-

(A) access lo such oct ork clctncnts as arc propnctary
in nature is nccemary; aod

(B) ihc failure in pro tdc access to such nm ork elcmcnm
would impair d c abilby o( thc tel«corn nunicattons csr.
rmr secktng mccss to pro de th sc em thm n seeks
tn of(cr.

The Coun examined rhe FCC's methodology in pro-
mulgating Rule 319, and concluded that rhe agency hml
(aded to properly apply tbe necessary and impair man-
dard. 1(9 S. Cr. al 734-3S.

47 C.F.R. 9 51.317 lb«waft«r, Rulc 317') is acorn-
panron io Rul«319. Rulc 317 acts fonh thc standards
state public uttlttles commi\siotu atc to apply in dctcr-
mming whet network clemente i 46) other thm those
spcciricd In Rule 319 must bc unbundled Although
IUB dtd not esprcssty ecatr. Rulc 317, thc rulc pur-
pons lo allow stale commmstons to apply Ihe same «rro-
neous mandard that was fatal to Rulc 319. Therefore. rhe
reasoning o( IUB applies wuh equal force to Rule 317.
Atnchtech contends that Rule 317 was 'the sole asscncd
source of any Stare comnusstoo suthonty to tdcntify net-
work elemenm thm mmt be unb ndled. De( Supp. Br.
st 9 Because Rulc 317 u now a des« Icuer, Amcruech
contends thc ICC had nu authority to order it to unbun-
dlc dmk fiber Hnwcvcr, Rulc 3)7 does not grant slate
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public utilitics mmmissioru thc power lo name addi.

tiooal el:ments. Thc rulc presupposes &ha( tush power
cxixr(, and establishes ihe smndards under which &hc

power nius( be axe(xi(cd. nl8 Nothing in IUB sug-

gests that stale public utilitics comm&&stuns lack power
lo name additional network clemente lo bc unhundled.

nUI Indeed, Rule 317 is cntitlal 'Standards for

identifying network clenwnts to be made ava table.

('47)

Ncvenhcless, Amcri&cch's argumcn& has wmc inc&i&.

Although nate puhhc uiihucx commissions have ihe
power lo name nct ork clcmcnm lu he unl ndled, &hcy

must do so under lhc standards sct (onh m the Act ai
interpreted by the FCC Sce IUR I f9 5 O o( 730
a 6. and Id. m 729.33 (qvcsiiuning 'e(her h w II

be lhc P C or the federal couns (ha& draw rhc (inca &o

which is(we commissions) mum hcw'nd coneludmg
&hst 47 US.C. 3 201(b) granm thc FCC rulemaking au.
(I&ority under thc Act). Those stmdards were set out in
rule 317 which no lunger governs In (bc ahscncc of ~

standard guiding (hc nate public u&ilitics commission's
exercise o(itz po cr, ihc comfnbzion migh( noi bc able
to exerci w Its power. This coun nccd not decide whe&her

a stat» public utilaics conunission may m(icipaie PCC-
pfomulg i(ed standards and ((sell'od(nake (4 intrrprm
thc mane ates of lhc Acl. Pihcn lhc ICC rendcrcd us de.
cision or Ameritech's dark fiber, (herc wa& ~ xtandard in

place, aP&cit lhe erroneous s&andaid sm our in Rule 317.
Thrtcforc, Amcntcch's atiack'on (he ICC's authonry to
name da I( liber as 4 network clement u noSing morc
rhan an ugumcni ('48) (bs( (he ICC applied ihe wronf,
s(andard in making i(s deter(nina(ion - premscly the ar.
gument Anicritcch uses m &he third prong of iis attack
on the l(K'z decision.

ln thc iniiial briefs on &be dark fiber issue, Ameri&cch

maintaiocd (hat the ICC fwlcd lo apply the necessary
md imp;ur les& in any fashion. conclmling ils ducumion
sficr ii &lmennined dark liber wm a nerwork clement.
Dcf. Br at 15. MCI rcspondcd that even if thc ICC
did nol articulate s Ending o( impairment, thc ~ idcncc
pmvided a reasonable. bmis for Ihe iCC to conclude (ha(
widmui .&ecess (o Amerucch's dark Aber, MCI would bc
impaired under thc srandards sm ou& in Rulc 317. Pl.
Resp. ai 17.(g. But mseming MCI iz correct. thc ICC
appliml iw erroneous nandard under ihc Act aficr IUB

Recog using this difficulty, MCI urges thc cour( to
defer us dcciuon on &bc dark fiber imuc unul ihe FCC
promulg itcs ncw regulations intcrprcting thc nccemary

xnd impair s(andaid under thc doctrine of pnnwry ju.
risdicnon. Tbc gods o( thc doctrine of primary juris-
dicuon include ensuring nanonagy uniform applicatiun
of the law and pro&noting dcfcrencc lo agency cxpcnisc.
Un&(of Sierra v Rkrrcrn Ibc(etc R R. Co, 352 QS 39,

d3, I 4. Ed 2d 126, 775. Ct. 161 (1956). ( 49) Tbc
doe(rtnc docs not apply herc. bcc&use dus coun can rcn-

dcr 4 decision withour infringing on (hc FCC's province.
If ihe coun were required lo interpret thc Acl'I accus.
mry and impair rcquircmcn& in order to resolve &hc dark
fiber issue, MCI's argument might bam some merit.
Bui &he coun agrees wi&b Ameritcch that ihe ICC en-
gaged in no analysis of necmshy and impairmcni. Thc
ICC's discussion (ocuscs soldy on &he qi «a(inn whether
dark filwr is ~ network clcrnen&t it does not cvcn nake
passing incntion of thc ncccssary and impair s(andard.
DeR Br. a& Ex. 2 p. 26.27. The coun is nur pcr-
suadwl by MCI's srgum nt thai because MCI presented
cvidcncc of impairment, and because &hc lsw required
the ICC &o undcnakc a ncccssary and impair analysis, ~

linding of impainncnl is implicit in lhc ICC's dccimon.
Pl. Resp, at 17-12. MCI's srgumcn& begs thc ques.
don whcthcr thc ICC in fm( considcrcd MCI's evidence
o( impairmcni as thc law rcquircd. If MCI's position

crc correct, ih c co Id nev.r bc ~ llnding thai ~ zt*(c

commix&ion Oiled lo apply thc ncccssary and impar text
if c idcnce uf impairment was pre&en&cd. This result
would be «bsunl.

Because the ICC failed to make any dctcrnnnatioa
('50) of necessity and tmpmrmcnt m rcqmred by 47
US.C. 3 25I(d)(2), iis decision compclbng Ameritecb
io pruvide MCI access lo dark fiber was crroncous and
oust bc revemcd.

CONCLUSION

Tbc ICC's decision is sfllrmed m pan snd rc emed
tn part. The 'ICC's dccisioos to adopt Arneritech's pro.
posals rcgardinf, thc iime frame for pro &ding access lo
local loops, lo wlopt A merit&eh's proposed schedule for
~ bona fide request pro(ms, and lo deny MCI tbc tandem
inierconnemion rate arc affirmed. Thc ICC's decisions
io dmy MCI access to shared &rsnspon withoui under.
iaking a bona fide requcs&, to incorporate liability lim-
itatioiu in the tntcrconnccuon agreement, and lo grant
MCI accem lo Amcntech's dark liber are re creed.

FNTER:

Suzanne B. Con(on

Unned Simcs Dismct )udge

luna 22, 1999
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